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By Victor $. Dorokhin 

Donald J, ‘Trump and fourteen 
‘other individuals associated with 
him are defendants in a civil fraud 

ease currently before Judge Arthur 
Engoron, where the New York State 
Attorney General alleges that the 
defendants, individuals, and entities, 
‘committed repeated and continuing 

+ fraud by preparing, certifying, and 
‘submitting false and misleading fi- 
nancial statements to creditors and 
insurers, thereby violating New York 
Executive Law, 

This case has generated iremen- 
dous interest primarily because the 
consequences of the case could be 
very damaging to Donald Trump 
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and his real estate empire, as well as 
affecting his ability to run for office. 

‘The problem is, however, whether 
such suits by the Attorney General 
do not in fact violate the principle 
of free market? And can we say that 
there is some kind of “objective as- 
sessment” in market relations in 
credit transactions secured by real 
estate? 

‘As the court pointed out, Trump 
engaged in ongoing fraud by submit- 
fing false and misleading Statements 
of Financial Condition (SFC), which 
is another name for the balance 
sheet — it lists the assets, liabilities, 
and equity of an organization as of 
the balance sheet date. They are 


usually unaudited, so any company 
‘measures the assets, liabilities, etc. 
‘on its own. Assets are usually valued 
‘on the principle of fair value, which 
is defined as the price that would 
be received to sell an asset or paid 
to transfer a liability in an orderly 
transaction between market parlici- 
pants at the measurement date: 
‘Thus, as we can see from these 
rules, a fair value is a subjective val- 
ue that can only be determined by 
the company preparing the SFC in 
question. However, Judge Engoroh 
does not see it that way. His position 
isjust the opposite. He isa proponent 
of “objective value.” Same position 
takes the Attorney General, assert 
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proach by Judge Engoron that 
only confuses the case, The fact is 
that tax disputes are of a completely 
ifferent legat nature than the trans- 
actions through which ‘Trump ob- 
tained secured credit facilities. The 
relationship between taxpayers and 
the state is public-law in nature and 
is aimed at collecting taxes for the 
maintenance of the general affairs of 
the state and the community, which 
is calculated based on the value of 
the property. in this case, the stale 
is interested in the value of prop- 
erty only as a basis for the correci 
calculation of the tax rate. The state 
is interested in the value of proper- 


ty to be as high as possible, and the 
taxpayer — on the contrary, tries to 
underestimate this value to optimize 
taxation, 

The main thing in this relation- 
ship is that the state is notinterested 
in property valuation as such — it is 
justa base for tax calculation. Thus, 
if, for example, market valuation is 
not possible dueto the lack of similar 
transactions with similar properties 
i each particular state — another 

» method of property valiation can be 
used, for example, the cost method. 

Thus, Engoron’s arguments based. 
on the three tax cases are uncon- 
vincing. 

However, there remains another 


case that Engoron also cites, draw- 
ing parallels between Trump and 
Credit 
accused of fraud; . 

The case Assured p. DLJ involves 
mortgage fraud. Assured. Guar. 
Mun. Corp. v. DIJ Mortg Cap. Tne: at 
44 Mise 3d 1206 (A) (Sup CE NY 
County 2014), Engoron wrote that 
defendant “Credit Suisse is reading 
this as a subjective standard, de- 
pendent on Assured's expectations. 
Credit Suisse is wrong. It is well 
settled that this is an objective stan- 
dard? 

But in this case, it is precisely 
Judge Engoron who is wrong — this 
quote refers only to the statement 
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e, which has also been. 


ing that between 2014 and 2021, the 
defendants overvalued the assets 
identified in the SFC by 17.27% to. 
38.51%, ie. a discrepancy ranging 
from $812 million to $2.2 billion. 


“Trump argues that the SFC has a 
statement thet inkerenfly says that 
the defendants can use different 
methods of valuation — “valuation. 
methods include, but are not limited 
to, the use of appraisals, capitaliza- 
tion of anticipated earnings, recent 
sales and offers, and estimates of 
current values. Trump calls it a 
“worthless clause.” i 

Judge Engoron responds rather 
defiantly to Trump noting that “de- 
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fendants reliance on these “worth- 
less disclaimers is worthless 
Thus, the worthless clause dots not 
say what defendants say it says, does 
notrise to the level of an enforceable 
disclaimer, and cannot be used to 
insulate fraud as to facts peculiarly 
within defendants knowledge, even 
vis-à-vis sophisticated recipients”. 
We see confirmation of this fur- 
ther in his opinion, where he stated 
that “accepting defendants premise 
would require ignoring decades of 
controlling authority holding that fi- 
nancial statements and real property. 
valuations are to be judged objective- 
ly, not subjectively." Assured Guar. 
Muss.’ Corp. DIJ Mortg Cap. Inc, 
44 Misc 3d 1206 (A) (Sup Ct, NY 
County 2014), He asserts then, that 
“courts have long found that gener- 
ally, it is the market yalue whicti pro- 
vides the most reliable valuation for 


assessment purposes.” 

However, is this the case? >; 

Indeed, in the three cases cited by 
Engoron it was decided that market... 
value was fair value for: tax assess- 
ment. Great Atl, & Pac, Tea Co. v., 
Kiernan, 42 NY2d_-236, 239 (1977); ` 
Consol, Edison .Co. of New York.v, < 
City of New York, 33 AD3d 915, 916 
(2d Dept 2007); FMC. Corp, v Un- 
mack, 92 NY2d 179, 191 (1998). 

At the same time, however, al- 
though the subject of these proceed- 
ings ‘was the establishment of the 
fuir price of real estate, all of these - 
cases involved ONLY the assess-- 
ment of tax on thet real estate, 

And herein lies t 1e key difference 
between all of these cases and the 
‘Trump case. | believe that uding the, 
property value argument in tax dis- 
putes is a completely wrong ap 
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that knowledge of the riskinéss of 
Joand is NOT relevant to determin- 
ing whether a false guarantee affect- 
ed the iasurance company’s interest 
materially “and adversely. Simply 
put, if the warranty was false, then 
the insurance ‘company ‘does ‘not 
need to prove material prejudice to 
argue that the insurance is invalid, 

Thal is the only objective standard 
discussed in the Assured v. DLJ. 

. Even more interestingly, the same 
case offers uncontested arguments 
in favor of the defendant that led 
to the dismissal of the fraud claim 

Clearly, Judge Engoroiifranidly does 
not understand the true meaning of 
the case he cites: 


‘Arguments in Assured 9. DEJ are 
brilliant: 

“Tis not Credit Suisse’s job to con: 
duct Assured’s due diligence, As- 
sured made the business decision to 
forgo conducting a thorough investi- 
gation of the state of the origination 
market...But; ‘when a sophisticated 
insurance company and global bank 
sit down at the ‘negotiating table 
to bargain for the exclusive list of 
coniditions entitling ‘the insurance 
company to put back loans, courts 


must give deference to the outcome 


of that negotiation, Insurihg abil- 
fion-dollar transaction is nota casual 
pastime that one does without a pro- 
found understanding of the relevant 
market risks... However, if an insur- 
er forgces conducting due diligence 
on the loan files and negotiates to 
bear the risk of malfeasance that 
such diligence would reveal, it then 
cannot claim it was fraudulently in- 
duced to enter into the transaction, 
Conduct due diligence or procure a 
Sufficient prophylactic coverage to 
Protect against your undiligenced 
risk, Do neittier, and you are limited 
to your contractual bargain, At the 
end of the day, Assured cannot use 
fraud claim to broaden the scope of 
its warranties." * . 

“Well, I think it’s pretty clear from. 
this- passage, Tf you are a serious 
bank, you have to assess your risks, 
And let's be honest — this should 
not be done for'the bank and soci: 
ely by the Attorney General togeth- 
er with the court, especially when 
there is no damage and when there 
are no affected. 

Where are the limits of such in- 
terference in business in New York 
State? What percentage of the inflat- 
ing in property value would the At- 
torney General conslder'signiticdnt? 
If, say, the value of the property is 
overstated by 5%, should a civil fraud 
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Infact, the transaction: rag Mido on 
market conditions — Tramp provid- ` 
èd: the lender with the necessary 
Information and the latter had the 
“opportunity: to check and recheck >- 
these data, 1 am even more than 
sure that these data were checked - 
and the banks were aware that the 
-value of the property may be higher 
than the market value, but they had 
no doubts about ‘Trump's ability to 
pay and that Is. enough to eoncluide 

a lonn deal, 

Trump is qute right when he 
claims that he could find a:buyer 
from Saudi Arabia to pay aay, price 
he'suggests. The lien holders undér- 
stand the same thing, they'are fine 
‘with that valuation, Period, 

know Judge Bngoron is a con- 
vinced Democrat, but, apparent- 
ly, ‘he’s also a convinced ‘socialist: 
‘There is-no other: way to explain 
his fervent desire to interfere with 
‘market transactions, This Is exactly. 
what Friedrich von Hayek called the 
“fatal conceit.” And this conceit-will 
pave “the road to serfdom.” $ 


Victor S, Dorokhin is a tegal and. 
management expert specializing in 
intellectual property law, commercial 
law, and international trade. He 

Is also the author of the book “Law, 
‘Morality, and Economics.” He can ba 
reached at victordorokhinJ@gmait. 
com. 5 r 


case he filed? What ifit’s 1? Where - 


should we stop? 
Tthink that in this case, we canot 
say that there is no market valuation. 


